RESPA AND THE HUD-1 SETTLEMENT STATEMENT

It is commonly used at the closing table, and it is probably one of the most frustrating aspects of a closing, especially where the closing numbers are constantly changing—it is the HUD-1 Settlement Statement.  In 1974 Congress enacted the Real Estate Settlement Procedures Act (RESPA) wherein the Department of Housing and Urban Development (HUD) developed a form to be used at closings that set forth the charges related to the purchasing, selling and/or mortgaging of property.  RESPA covers loans secured with mortgages placed on one to four family homes.  Costs itemized on this one page or two page document include lender’s fees (i.e.: loan origination, appraisals, credit reports, application fees), broker fees (real estate or mortgage broker’s commissions), reserves deposited with the lender (mortgage interest, hazard insurance premiums, mortgage insurance premiums, real estate tax escrows, etc),  title company fees (title insurance premiums, survey costs, settlement fees, etc), items paid off at closing including mortgage payoffs, judgment payoffs,  and governmental charges such as recording fees for deeds, mortgages or other instruments to be recorded, along with transfer taxes paid by buyer or seller and mortgage recording tax charges to the county/state.  It also sets forth the sales contract price and any down payment also known as “earnest money deposit” paid prior to closing.

The HUD-1 Settlement Statement discloses the seller’s charges, buyer’s charges and the charges to procure the mortgage loan, also known as “settlement charges”.   It is signed at the closing table by both buyer and seller, or borrower--if the transaction is only a mortgage financing, and a signed copy of it is given to these parties at closing.  The HUD Settlement Statement is an important document to be retained by the closing parties for income tax purposes and for proof post-closing if a question arises that certain charges were paid at the closing table.  It also gives the parties involved time to pause and to examine and question charges noted on the statement that they possibly may not have been aware of previously.

Certain charges or fees are paid in advance of closing, for example the prepayment of appraisal fees, hazard insurance searches and inspection fees.  These fees are listed on the statement as “P.O.C.”—paid outside of closing--and are listed to the left of the borrower’s charges and are not shown as an item to be deducted at the time of closing.  

There are times at closing when the mortgage amount being lent changes, or adjustments are made several times between buyer and seller.  On these occasions the HUD statement will be changed numerous times to reflect the correct final figure.

The preparer of the HUD Settlement Statement in New York State is usually a lender’s counsel; however title companies and buyers or seller’s attorneys at times will prepare it as well.  Outside New York State there are settlement companies that handle the closing process and prepare the statement.  In a mortgage refinance transaction a lender will require that the signed HUD to be faxed back for verification prior to the funding of the new loan.

Though frustrating to the preparer, HUD Settlement Statements are invaluable in presenting notice to the buyer/seller/borrower of the fees that were paid pursuant to the closing transaction.  Furthermore, in a subsequent mortgage closing given the scenario that an older prior mortgage showed open of record, the prior HUD statement will be evidence of the money disbursed on behalf of the borrower to pay off said prior mortgage.

The HUD statement requirement is central to the objectives of RESPA but it is not the only means by which this vital pro-consumer statute protects both the experienced/well informed as well as the first time, and perhaps, unsophisticated borrower.  The overarching aim of RESPA is to make borrowers better consumers by requiring that certain disclosures regarding settlement charges be made to them at four key junctures during the borrowing process: 1) At time of Loan Application (e.g. a Good Faith Estimate of settlement costs); 2) Before the closing takes place (e.g. an Affiliated Business Arrangement Disclosure); 3) At time of Settlement/Closing (e.g. The HUD-1 statement addressed in detail above); and 4) Disclosures after Settlement/Closing (e.g. lenders must provide borrowers once a year with an Annual Escrow Statement so that the consumer can track all of the deposits and payments in the Escrow Account for the preceding year).         

RESPA does not solely rely on mandating disclosures from settlement service providers in order to protect prospective borrowers.  In addition to making possible a well informed consumer, RESPA explicitly forbids certain practices that directly increase the costs of settlement/closing services.  RESPA prohibits “kickbacks” in exchange for referrals as well as fees for unearned services.  To ensure that the statute has teeth when it comes to enforcement those who violate the anti-kickback and unearned fees provisions are subject to civil and criminal penalties.

Of particular interest to the Title Industry, under Section 9 RESPA prohibits a seller from requiring a purchaser to use a particular title company for the transaction in question.  The penalties for violating this section are particularly harsh: Purchasers have the right under the statute to sue the seller for up to three times the amount that was charged for title insurance services.  While the lending process remains complicated the enactment of RESPA clearly empowers the consumer borrower.                                                          
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