SURVEY READINGS AND THEIR IMPACT – PART TWO

As a follow-up to last month’s article, surveys are used in connection with real property transactions in the effort to avoid potential problems concerning the physical or structural layout of the property.  Some of these problematic issues include adverse possession, in the case where there might be a loss of a portion of the property due to its unauthorized use by an adjoining owner, encroachments onto other properties that have the potential to cause monetary loss due to enforced removal, discrepancies between the record description of the property, as contained in the deed vs. the tax map description, or party walls that require joint maintenance. 

Once the survey is received in our office we read it into the title report.  This means that we compare the actual boundary lines of the property, as shown on the survey, to the ones shown on the official tax map of the city or county, as well as recite any adverse physical condition as set forth on the survey and mentioned above as a potential issue.  

One prospective issue that may arise during the course of the title search is a deed which transfers title from The City of New York as a grantor, via a prior tax foreclosure, to a purchaser as grantee.  Typically these deeds contain a “$1.00 Condemnation Clause”.  The clause is really only relevant when the city tax map at the time of conveyance contains a proposed street widening.  The City, as grantor, is putting the purchaser and all future owners on notice that there may be a taking of part of the premises for street widening in the future, and if such taking does take place the owner of the premises will not be entitled to the “just compensation” test set forth in the Fifth Amendment of the United States Constitution.  A purchaser of the property with such a clause in the back chain is in crucial need of a current, accurate survey.  Imagine a fact pattern where a current or past property owner of such a property has actually built part of his or her building on the portion of the premises subject to a potential street widening. Only by relying on a survey showing unequivocally that no improvements actually encroach upon such a proposed widening will the buyer truly be secure in knowing that he/she will be safe from the otherwise catastrophic result of losing a building, only to be compensated with one of today’s much-devalued dollars.  At closing, we may be able to provide affirmative insurance stating “that the improvements as shown on the survey do not lie within that area of the premises subject to the proposed widening”.

There are occasions when reading a survey that we will note that there is a possible “out of possession” issue.  If fences or structures are built within the property that prohibit the owner access to that portion of his/her property in the amount of one foot or more, but may allow an adjoining owner access and possible use of that part of the property, we will raise an exception such as the following:  “The owner of the premises described herein may be out of possession of a strip of land lying between the eight foot concrete wall and the northerly record line.  Policy excepts any loss or damage by reason thereof.”  In practical terms this means that the title company is not insuring title to said strip of land, which may derail a transaction under certain circumstances.  In order to deal with the issue, there may be negotiations between buyer and seller to adjust the sales price accordingly.  Alternatively, a seller may enter into negotiations with the adjoining owner whereby a “Boundary Line Agreement” is executed by the adjoining owners and recorded, setting forth the agreed upon dividing line between the two adjoining lots.  Such an agreement will completely eliminate the possibility of the encroached property owner ever claiming “adverse possession” over the strip of land in questions.  Not surprisingly, Boundary Line Agreements will often cite the title survey (which may be attached as an Exhibit) as a point of reference for the division line between the lots. 

In the course of a title search one might find an easement that traverses the property and allows others to maintain certain utilities such as electrical, gas or telephone.  Other examples of such easements may include common driveways, sewer or drainage easements.  The survey will disclose that the improvements, the buildings, on the subject property may be directly impacted by these easements.  Further, the location of these easements may interfere with the use of the property at a future time.  Upon a sale, these particular easements and their location must be plotted on the survey, and examined by the buyers and their attorney, to determine if there will be possible future disruption in the use of the property by the buyer in the event of a utility problem.  The title company is then called upon to provide affirmative insurance to the lender, or the purchaser, to allay these concerns.  If the situation allows, and it can be determined that the easement will not adversely affect the use of the property, special affirmative insurance is provided:  “Policy affirmatively insures that said easement will not interfere with the beneficial use and enjoyment of the insured premises as a residential property.”  Other affirmative insurance that may be provided is “Policy insures that the exercise of any rights thereunder will not interfere with the structural improvements on the premises.”
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